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AnHomayua. B cmambe ocgewyaemes MexaHu3m HOMapuanbHozo yoocmoseperus 6pauHozo 002080pa Kax
pasHosudHocmu  cemeliHo-npasosvlx cdeaok. Ilouck 6aaawca wacmuozo u nybauuHozo 06Yyca08UN
HenogmopuMocmy U MHO202PAHHOCMb UHCMUMYymMa Homapuamada, Komopuiii npusean ynopsoouums cdepy
cemeltiHo-Nnpagosvlx omHouwleHull. Aemop npusodum O0aHHble, CO2AACHO KOomopbiM 68 Poccuu ¢ xaxcovim 200om
yseauuusaemcs KOAUUECB0 3aKAUeHHbIX OpauHblx 002080po8. OOHAKO Ha npakmuke 3auacmyio
ckaadwvlearomes cumyayuu, xoeda HoOmMapuycsl yoocmogepsiem He3aKOHHble KOHmpakmbl. Pewenue amoil
npobaemvl, 0uesUOHO, UOUMCS 8 CO8ePUIeHCIMB08AHUL NPABONPUMeHUMenbHOll npaxmuku. IIpugodsames
NOAOJNHCEHUS BbICWUX CYO08, PACKPHIBAIOWUX U YymouHsowux Hopmbul Cemeiinozo kodexca PP o xpaiine
HeBbl200HOM NOA0NHCEHUU 00HO20 U3 CYNPY208. ABMOPOM 3AMPOHYMbL Meopemuyeckue 60NPOCHl, C8A3AHHbLE CO
CA0ACHOCMAMU, BOZHUKAOWUMU 8 Npoyecce YyOocmosepeHuss Homapuycom dpautslx 0o2o8opos. Caedyem umems
8 sudy, umo obecneueHue d@dexmusHOCNU 6 3awjume npag 2paxroaH 8 CeMellHO-NPABO8bIX OMHOWEHUSX,
Heg803MOCHO Oe3 danbHellle20 COBePUIEHCMB08AHUS 0esimeAbHOCU Homapuama.

Kmoueevte caoea: 6Gpaunbiii 002080p, HOmMapuyc, Homapuam, cynpyeu, HomapuaisHoe ydocmosepeHue
b6pautrozo do2osopa, cemeliHo-npasosasn coeakd.
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C nmpunsaTtuem Koncrurynun Poccutickoit @esiepaiuu 1993 r. 6blj1a 3aKperjieHa BbICIas
IIEHHOCTh IIPaB U CBODOOJ UeJjioBeKa U TPaKJAHWHA, NPHU3HAHHE, COOJIOZIeHHe W 3alluTa
KOTOPBIX BBICTYIIHJIA OOA3aHHOCTHIO [IJISI JIEMOKpATHUUecKoro (efepaTuBHOTO IPABOBOTO
rocysapcrBa. CTaHOBJIEHHE MEXaHU3MOB IIPABOBOIO PEryJIMPOBAHUA HEPa3pBIBHO CBA3AaHO C
NeATESIbHOCTBIO COCTABJIAIONIUX TOCYZApPCTBO M OOIECTBO MHCTHUTYTOB, MHOTHE W3 KOTOPBIX
OKa3aJid 3HAUYUTEJIbHOE BJIMSHHE HA CYyIIECTBO CKJIAJBIBAIONIUXCSA B OOIIECTBE OTHOIIEHUM.
3aponuBiiuiica B PuMe MHCTUTYT HOTapuara HOCTeeHHO OGOpMIIAICA B U3BECTHBIM BceMy
MUDPY HOTapuar JjaTuHckoro Tuma. Cienyer ckasaTb, YTO HOTapuaT OyAy4YH YHUKAJIbHBIM
MIPAaBOBBIM MHCTUTYTOM HPOIIEJ IyTh AJUTEIBHOTO UCTOPUYECKOTO Pa3BUTHUA: C 3aPOKIAEHUA
HOTapUaJIbHOU JesaTesbHOCTH B Poccum X-XI B. 710 IPOUCXOAAIIMX B HACTOAIEE BpeM
cepbhe3HBbIX peopM HOTAPUAIBHOTO 3aKOHOZATENbCTBA. Ilouck 0anaHca MeXXJly YacTHBIM U
IMyOJIMYHBIM OIPE/IeTNIT HEMOBTOPUMOCTh M MHOTOTPAHHOCTh MHCTUTYTa HOTapUaTa, KOTOPBIN
mpu3BaH obecreuynBaTh B cooTBeTcTBUM ¢ KoHcrurymueinn P®, xoHcTHTyrusaMu (ycraBaMmu)
cyopexkToB PO, OcHoBamMu 3akoHOmaTenbcTBa P® o HOTapmare 3aluTy MpaB U 3aKOHHBIX
WHTEPECOB I'PAKJaH U I0PUINYECKUX JIUI] IIyTeM COBEPIIEeHUA HOTapUyCaMU IIPEeyCMOTPEHHBIX
3aKOHO/IATEJIbHBIMU aKTaMU HOTAapUAIBHBIX JlelicTBUN oT uMeHU Poccuiickoui ®enepanmunls.
Onnolt 13 Haubosiee IEHTPATbHBIX chep IesITeIbHOCTH HOTapuaTa fABJseTcsa cdepa ceMeiiHo-
MPABOBBIX OTHOIIIEHUN, B PaMKaX KOTOPBIX YIOPAAOYUBAIOTCA OOIIECTBEHHbIE OTHOIIEHWU,
opmupyeTcss pe:XMM 3aKOHHOCTU M MOJiep>KaHUA IpaBonopsaka. B Hacrosliee BpeMms
YBEJIMYUBAETCSA KOJIUYECTBO HOTAPUAIHHO YZIOCTOBEPEHHBIX OPAUHBIX COTJIAIIEHUM, CBA3aHHBIX
¢ 3aKIoueHneM OpavyHoro AoroBopa. HecMoTps Ha TO, 4TO GpayHbI JJOTOBOP A0JITOE BpeMs He
OB pacIpoCTpaHEH B POCCHUUCKOU HOTApUAIBHON IPAKTHKE, YUCIIO CIIyYaeB 3aKJIIOUEHUS

13 «OcHOBBI 3aKoHOZAaTeNbCTBA Poccuiickoit ®enepanmu o Hotapuare» (yrB. BC P® 11.02.1993 N2 4462-1) //
Benomoctu CH/I u BC. 11.03.1993. N2 10. Crt. 357.
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TaKUX JOTOBOPOB HEYKJIOHHO pacreT. JTO MpPeXJe BCEro CBA3aHO C pAacCIIMpPeHHeM KpyTra
00BEKTOB  IpaBa  COOCTBEHHOCTH  TpaKJaH. bpauyHble  JIOTOBOPHI  3aKJIIOYAIOTCH
MIPEUMYIIECTBEHHO B COCTOATEJIBHBIX CEMbAX, OJJTHAKO HEPEeJKU CJIydyau TAaKoro opopMJeHUs
MEXAY JII0JIbMU cpefiHero aoctaTka. CorsacHo JaHHBIM ®eepabHON HOTApUAIBHOU MaJaThl
3a 2018 roz OBLIO 3aperucTpUpPOBaHO Oosiee 110 ThICAY OpPAYHBIX JOTOBOPOB, YTO B 4 pasa
OoJibIlle, UeM 3a MpeABIAyINUe 4 roAa. Takas TEHZEHIUs, 0 MHEHUIO SKCIIEPTOB, HAIpaBJIeHa
He Ha ylleMmyieHhe 00 OTrpaHWuYeHHe IpaB CYIpPYyroB, a Ha MpuUAaHue CTaOWIBHOCTHU U
IIpe/icKa3yeMOCTH UMYIIeCTBeHHBIX OTHOIIeHuU. C Uiosd 2014 rojia Hadyaia (pyHKIIMOHUPOBATh
euHAs DSJIEKTpOHHas 0Oa3a HoOTapuara, KOTOpas BBeja peecTp OpAYHBIX JIOTOBOPOB.
Perucrpanusa J0roBOpOB B e€AWHOM HWHQOPMAIMOHHOU CHCTEME YCTAaHOBWJIA TapaHTHIO
6e30IacHOCTH WHCTUTYTa Opaka OT MOIIEHHUYECKUX JEHCTBUU, yTamBaHUU MHGOpPMALIUHU O
paHee 3aKJTI0YEHHBIX OpAYHbIX KOHTPAKTAX.

IlepBoe yImOMHMHaHHe O BO3MOXXHOCTH 3aKJIIOUUTh JIOTOBOD O IOpAZIKE BJIA/I€HUA
HMYIIECTBOM B COBPEMEHHOM POCCUUCKOM 3aKOHOZATeJbCTBE JlaeTcA B cT. 256 'K PO, corstacHo
KOTOPOHM CyIIpyraMm IIpe/IOCTaBJIEHO MPaBO € IOMOIbI0 OpavyHOro JIOrOBOpA M3MEHUTHh WU
CKOPPEKTHPOBaTh PeXUM COBMecTHOU cobcrBeHHOcTU. B crathe 40 CK P® packpwiBaercs
orpe/iesieHrEe OPAYHOrO JI0OTOBOPA KaK COIVIAIIeHHUe JINII, BCTYIIAIIINX B OpaK, WU corjianieHue
CYIIPYTOB, OIIPE/IEISIONIee NMYIIeCTBEHHbBIE ITpaBa U 00SI3aHHOCTH CyIIpyTroB B Opake u (WJin) B
cIydae ero pacTop:keHHusdA. 3aKOHOZATe b YCTAaHOBUJI HOTapUAJIbHYIO (POPMYy TaKOIO JIOrOBOPA,
MIOCKOJIBKY CTPEMUJICA MPHUAATh OTHOIIEHUSAM CTOPOH HEOOXOAVMYIO ONpeeIeHHOCTh, CHSATH
OCHOBaHUA JJis CIOPOB B OyJyIieM OTHOCUTENBHO (aKkTa 3aKII0UeHUs JO0roBopa U ero
COZIEPIKAHMsA, A TaK)Ke O0ECIeUYnTh COOTBETCTBHE OPAYHOTO JOrOoBOpa TpeOOBAaHUAM 3aKOHA.
TakuMm o0Opa3oM, MOKHO BBIJIEJINTH JIBE TJIABHBIE 33J1a4ll B HOTApUAJIBHOM Y/IOCTOBEPEHHU
OpauyHOTO JOTOBOpa: 1) obecrieyeHWEe COOTBETCTBUSA BOJU BOJIEU3BSIBJIEHUSIM CTOPOH
2) obecrieyeHre HEYKOCHUTEIBHOTO COOJIIOZIeHNsI UMIIEPATUBHBIX HOPM IipaBa. B cuiy cT. 16
OcHoB B3akoHOmaTenbcTBa P® 0 HoTapuaTe Ha HOTapuyca BO3JIOKe€HA OOsI3aHHOCTH IIO
COZIEMCTBHUIO B peasl3allii IpaB Ha 3aKjIlOYeHue OpavyHoOro JJ0roBOpa, €ro MOHWMaHWU,
IIOC/IEICTBUAX BKJIIDUEHUSA B HEro TeX WJIM HHBIX ycjaoBUM. OUeBUZIHO, UTO yAOCTOBEpEHUe
OpayHOTrO KOHTPaKTa IMPU3BAHO OTPAAUTH CYIIPYTOB OT OYAYIIUX CIIOPOB, BOBHUKAIOIIUX KaK B
TIepUo/I CYyIeCTBOBAHUs Opaka, Tak M B MePUOJ, ero pacrop:keHus 4. Mcxonsa us m. 2 cT. 44 CK
P® ycraHoBJIeH 3ampeTr Ha BKJIOUEHUE B OpauyHbBI JOTOBOP MOJIOKEHUU, CTABAIINX OHOTO U3
Cylipyra B KpailHe HEBBITOJIHOE TOJIOKEHHE, KOTOpble MOTYT OBITh IPU3HAHBI
HeJIeCTBUTEIbHBIMU 110 TpeboBaHUI0 3TOro cymnpyra. B m. 15 IlocranoBienuu Ilnenyma
BepxoBHoro Cyza P® ot 5 HOsa0ps 1998 r. N2 15 «O npuMeHeHUU CyZlaMUu 3aKOHO/IaTeIhCTBA
IIPU PACCMOTPEHUHU JIeJI O PACTOP:KEHUHU Opaka» MpHUBeAEH MPUMepP KpaliHe He0JIaronpusTHOTO
MOJIOXKEHUs, KOTJA OJUH W3 CYIPYroB IIOJIHOCTBIO JIMIIAETCSA IIpaBa COOCTBEHHOCTH HA
HMMYIIIECTBO, HAYKUTOE CyIIPyraMu BO BpeMs Opaka. [IpuMedaTesbHO, UTO 3aKOH HE PACKPBIBAET
MPU3HAKOB KpailHe HeOJAarompuUATHOTO IOJIOXKEHUs yJYacTHHUKA OpavyHOTO AOTOBOpa, UTO B
U3BECTHON CTeleHW fABJAETCA OCHOBAaHMEM U  3JI0yIOTpebyieHuss MpaBoM. ITO
IIpOCJIe’)KUBaeTc B TpeOOBAHUAX CYNPYyroB O NIPU3HAHUU HeAEHCTBUTEIBHOCTH OpavyHOro
JIOTOBOpa B CJIy4yae, €CJIM OHU JIMIIAIOTCSA €AWHCTBEHHOTO aBTOMOOWJIA, KUJIILIONIAJIU,
HaKOIUIEHUH Ha ux OAaHKOBCKOM cuere. Ha Ham B3IIAJ, 3TO HEe MOXKET PacCMaTPUBATHCS B
KayecTBe OCHOBAHHsA TPHU3HAHUSA OpAauyHOTO KOHTPAKTa HEEHCTBUTENHHBIM, IIOCKOJIBKY
CTOpOHA 3apaHee 3HaJIA O ero ycjaoBuAx. OAHAKO Ha MPAKTUKE MHOTUE BHIOMPAIOT IIPUBEJIEHE
CyZly pacIUIBIBUATON (POPMYJIIPOBKH CBOETO KpaitHe HEOIAaTOIPUATHOTO MOJI0KEHU B OpayHOM
JIOTOBOpE, HEXKeJIW 4YeM JI00pOCOBECTHO WUCIOMHUTh ero. Ha ocHoBanum OmnpeneneHus
BepxoBHoro Cyzma P® ot 24.05.2016 N¢ 18-KI'16-10 MOKHO czeyiaTh BBIBOJI, UTO KpaiiHe
He0JIarONpUATHOE MOJIOKEHUEe HEe MOXKET HACTYIaTh BCJIEJICTBHE HECOpPa3MEpPHOro pasfiesia
UMYyIIeCTBa.

14 Aumponoea H.P. HoTapuanibHOe yAOCTOBEpPEHE OpauyHOro AoroBopa // BecTHHUK YIMypTCKOTO YHUBEPCHUTETA.
Cepus «9KOHOMHUKA U MPaBO». 2014. Beim. 2. C. 114-118.
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Horapuyc, ynocroBepsis OpauHbIil JIOTOBOp, 00513aH B COOTBETCTBUU CO CT. 54 OCHOB
3aKkoHojlaTebcTBa PP 0 HOoTapuare pasbsiCHATh CMBIC U 3HAUYEHUE IIPEJICTABJIEHHBIX €My
IIPOEKTOB JIOTOBOPOB, a TaKXKe YCTAaHOBUTb COOTBETCTBHE COJIEPKAHUA KOHTPAKTa
NeCTBUTEIbHBIM HaMepPEeHUSM CTOPOH. IJTO JO/KHO OBITh OTPaKEHO B COCTaBJIAEMOM
COTJIAIIIEHUH, ITOCKOJIPKY OTCYTCTBHE B JJOTOBOPE YKa3aHHWU HA TO, YTO OH OBLJI IIPOYUTAH BCIIYyX
HOTApUyCOM, IPOYUTAH CTOPOHAMM JIMYHO, YTO HOTApUYyC Pa3bACHUJI CTOPOHAM OCHOBHBIE
MOJIOXKeHUs 00 UX IMpaBax U 00s3aHHOCTAX, MOC/IEACTBUAX 3aKJII0UeHUsI OpavyHOro A0T0BOpa U
YTO 3TU IIOJIOKEHUS UM IIOHATHBI MOTYT pacCcMaTpuBaTbCs B KauyecTBE OCHOBAHUA MJIsA
MIPU3HAHUS JIOTOBOPA HEJIEHCTBUTEIBHBIM B CBSI3U € HapyllleHneM TpeOOBaHUU JAeHCTBYIOIIETO
3aKOHO/IATEJIbCTBA O €ro HOTApUAJIbHOM YJIOCTOBepeHUU (ANeJUIALIMOHHOE OIpeJiesieHre
MOCKOBCKOTO TOPOJICKOTO Cy/ia OT 12.01.2016 110 ey N2 33-0146/2016). CobiroieHue mpocToi
MUChbMEeHHOU (POpPMBI JOTOBOpa B MEPHUOJA € 1 SHBApsA 1995 rojaa A0 1 MapTa 1996 roza 6bLUIO
JIOCTaTOYHBIM JUIsI TPU3HAHUA OPUAUYECKON CHJIBI BBIPA)KEHHOTO B  COIVIAIIEHUU
BOJIEU3bABIEeHUs, MMOCKoIbKy 'K P® He ycraHaBiauBajJi Ha TOT MOMEHT O00A3aTEIbHYIO
HOTapuajabHyl0 ¢dopMmy OpadHoro goroBopa. OTCyTCTBHE 3aKOHOJATEJHHOTO OIpPe/IeIeHUA
«JIMI, BCTyHAWIIUX B Opak», OOyCJIIOBHJIM BO3HUKHOBEHHE JUCKYCCHU O HEOOXOAUMOCTU
MIPEeIOCTABJIEHUIO0 HOTAPUYCY CIPABKU, MOATBEPKAAIONIEN IOAAUy 3asABJIEHUA O 3aKJII0UEHUS
Opaka. Takas mo3unus ABJISAETCA ONTHO0YHOM, TOCKOJIBKY 3aKOHO/ATeJIbCTBO HE YCTAHABJINBAET
00sI3aHHOCTH TIOZJaYl HOTApHUYCy CIPABKU I HOTAPUAJIBHOTO Y/IOCTOBEPEHHs OpavyHOro
moroBopa. DakTHYeCKW JIMIA MOTYT B3aKJIIOUUTh HEOTPAaHUUYEHHOE KOJIMYECTBO OpayHbBIX
KOHTPAKTOB OfHOBpeMeHHO. O/THAKO JIeficTBUE OTOBOpAa HAYHETCA TOT/A, KOTAA JIMIIO BCTYIUT
B Opak. B Hayke mpejajiaraloT OrpaHHUYUTH CPOK JEHCTBHSA HOTAPUAIBHO Y OCTOBEPEHHOIO
Opa4yHOTO JIOrOBOpA B TE€UEHHE OJTHOTO MecsIla ¢ MOMEHTA IOJIaYM 3asBJIEHUE O PEruCTpaluu
O6paka B opranbl 3AI'C, ncxozss u3 o0IIero cpoka perucrpanuu Opakals. Takke B cojiepKaHUe
OpayHOrOo KOHTpaKTa HE MOTYT OBITh BKJIIOUEHBI YCJIOBUS O IIPUBATH3AIMU KUJIOTO
IIOMEIIEHNsA, IIOCKOJbKY YKa3aHHble OTHOIIEHWS He OTHOCATCA K HWMYIIEeCTBEHHBIM
OTHOIIIEHUAM CYIPYTOB U PETyJINpyeTcs OTAeIbHBIM 3aKOoHOM «(O IpUBATU3AIUM KUIHITHOTO
donma B Poccutickoit ®enepanun». 1o cerogHsAIHero AHsA B 3aKOHOAATEJILCTBE Poccuiickoi
denepani  OTCYTCTBYET MeEXaHU3M IIPOBEPKH J€eCIIOCOOHOCTH (HU3UUECKOro JIUIA IIpU
OCYIIECTBJIEHUU HOTApUAJIbHBIX JEHCTBUU B MeJAX OIpeJieIeHUsl CTeNeHU a/IeKBaTHOCTU
IICUXUYECKOTO COCTOSIHUSI YYACTHHUKOB OpayHOTO JOTOBOPA, HAJIWYHsA OTPAaHHUYEHUU WU
JuieHu aeectiocobHocTu. CrefyeT TakKe OTKa3aTbCsl OT MPAKTUKA HOTApUYCOB II0
YOCTOBEPEHNI0 OpayHbBIX JIOTOBOPOB IO JOBEPEHHOCTU CTOPOHBI, IOCKOJIBKY K TaKHUM
COTJIAIIIEHUSIM B CHJIY UX JIMYHO-JOBEPUTEILHOTO XapaKTepa MOKHO MPUMEHUTSH II. 4 cT. 182 'K
P®, ycranasiuBas 0043aHHOCTh COBEPIIIEHUS TAKOU CAEIKU JIUIHO.

be3 BCcsAKMX COMHEHHH, HOTApHUAT OCTAETCSA BEAYIIUM HHCTUTYTOM B PEryJIMPOBAHUU
CEMENHO-TIPABOBBIX OTHOIIEHUH, 00eCreunBaoNM paBHYI0 IIPABOBYID B3alUTy CTOPOH
OpayHOTO J0TOBOpa IIyTeM IIPAaBUJIBHOTO OIIPEeJIeJIEHUS COJIep>KaHUA JOTOBOPA U IMPOIEAYPHI
ero 3aksoueHus. JlanpHeHIas perjamMeHTalus €ro JAeATeIbHOCTH, WUCKIIYEHUS KOJUIU3UN
MOBBICAT KayecTBO HOTApHUAJIBHOTO YIOCTOBEPEHUS COIJIAIlleHHWH, obecrieyaT 0OoJiee BBHICOKHUI
YPOBEHD 3aIIUTHI IIPAB rPaKAaH.
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